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CHAPTER 1: PRELIMINARY

Section 1: Statement of purpose

1) This is a law to give effect to [insert name of State] obligations under the Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime.

2) In accordance with the Protocol, the purposes of this law are to:

a) Prevent and combat the smuggling of migrants; 

b) Protect the rights of smuggled migrants; and

c) Promote and facilitate national and international cooperation in order to meet these objectives.

3) The provisions of this law shall be interpreted in a manner that is consistent with these purposes.

Section 2: Definitions  

1) In this law:

a) Conduct means an act, an omission to perform an act or a state of affairs.

b) Convention State means a States Party to the United Nations Convention against Transnational Organized Crime.
c) Engage in conduct means to do an act, or to omit to perform an act.

d) Financial or other material benefit includes any type of financial or non-financial inducement, payment, bribe, reward, advantage or service (including sexual services).
  

e) Fraudulent travel or identity document means any travel or identity document that:

i) Has been falsely made or altered in some material way by anyone other than the person or agency lawfully authorized to make or issue the travel or identity document on behalf of the relevant State
; or

ii) Has been improperly issued or obtained through misrepresentation, corruption or duress or in any other unlawful manner; or

iii) Is being used by a person other than the rightful holder. 

f) Illegal entry means crossing the border of [insert name of State], or any other State, without complying with the necessary requirements for legal entry into that State. 
g) Inhuman or degrading treatment, including exploitation means [insert definition: see discussion points at end of this document].

h) Organized criminal group means a structured group of three or more persons, existing for a period of time and acting in concert with the aim of committing one or more serious crimes, or the offences established in this Act
, in order to obtain, directly or indirectly, a financial or other material benefit. 

i) Permanent resident means [insert definition from national law].

j) Property means assets of every kind, whether corporeal or incorporeal, movable or immovable, tangible or intangible, and legal documents or instruments evidencing title to, or interest in, such assets. 

k) Proceeds of crime means any property derived from or obtained, directly or indirectly, through the commission of an offence, including an offence under this law. 

l) Smuggling of migrants means the procurement, in order to obtain, directly or indirectly, a financial or other material benefit,
 of the illegal entry of a person into a State
 of which the person is not a national or a permanent resident. 

m) Serious crime means an offence punishable by a maximum deprivation of liberty of at least four years or a more serious penalty.

n) Structured group means a group that is not randomly formed for the immediate commission of an offence.  A structured group does not need to have formally defined roles for its members, continuity of its membership or a developed structure. 

o) Vessel means any type of water craft, including non-displacement craft and seaplanes, used or capable of being used as a means of transportation on water, except a warship, naval auxiliary or other vessel owned or operated by a Government and used, for the time being, only on government non-commercial service. 

Section 3: Jurisdiction


Within territory

1) This law shall apply to any offence established under this law when:

a) The offence is committed [wholly or partly]
 within the territory of [insert name of State]
; or

b) The offence is committed [wholly or partly] on board a vessel that is flying the flag of [insert name of State] or an aircraft that is registered under the laws of [insert name of State] at the time the offence was committed.

Outside territory

2) This law shall apply to any offence established under this law when:

a) The offence is committed by a [insert name of State] national.

b) The offence is committed by a Stateless person who has his or her habitual residence in [insert name of State] at the time of the commission of the offence;
 or

c) The subject of the offence is a national of [insert name of State].

3) This law will also apply to offences established under this law, when committed outside of [insert State] territory with a view to the commission of an offence established under [insert section numbers] within the territory of [insert name of State].

CHAPTER 2: CRIMINAL OFFENCES

Section 4: Offence of smuggling of migrants 

1) A person is guilty of an offence if they intentionally engage in conduct for the purpose of the smuggling of migrants.
  

2) For an offence under this section to be committed it is not necessary for the smuggling of migrants to occur or be completed.
 

3) Penalty: [to be added].

Section 5: Aggravated offence of smuggling of migrants 

1) A person (the first person) is guilty of an aggravated offence if the person commits the offence of smuggling of migrants and either of the following circumstances applies:

a) in committing the offence, the first person’s conduct:

i) results
 in the migrant concerned being subjected to inhumane or degrading treatment, including exploitation; and

ii) the first person is reckless
 as to the danger of inhuman or degrading treatment, including exploitation occurring, or
b) in committing the offence, the first person’s conduct:

i) endangers or is likely to endanger the life or safety of the migrant concerned; and

ii) the first person is reckless as to the danger to the life or safety of the migrant concerned.
  

2) Penalty: [to be added].

Section 6: Producing a fraudulent travel or identity document
1) A person is guilty of an offence if they engage in conduct for the purpose of intentionally producing a fraudulent travel or identity document in circumstances where they:

a) know the document is to be used for the purpose of enabling the smuggling of migrants; and

b) engage in the conduct in order to obtain, directly or indirectly, a financial or other material benefit.
2) Penalty: [to be added].

Section 7: Aggravated offence of producing a fraudulent travel or identity document

1) A person (the first person) is guilty of an aggravated offence if the person commits the offence of producing a fraudulent travel or identity document and either of the following circumstances applies:

a) in committing the offence, the first person’s conduct:

i) results
 in the migrant concerned being subjected to inhumane or degrading treatment, including exploitation; and

ii) the first person is reckless as to the danger of inhuman or degrading treatment, including exploitation occurring, or
b) in committing the offence, the first person’s conduct:

i) endangers or is likely to endanger the life or safety of the migrant concerned; and

ii) the first person is reckless as to the danger to the life or safety of the migrant concerned.
  

2) Penalty: [to be added].

Section 8: Procuring, providing or possessing a fraudulent travel or identity document 


1) A person is guilty of an offence if they engage in conduct for the purpose of intentionally procuring, providing or possessing a fraudulent travel or identity document in circumstances where they:

a) know the document is to be used for the purpose of enabling the smuggling of migrants; and

b) do so in order to obtain, directly or indirectly, a financial or other material benefit.
2) Penalty: [to be added].
 

3) A person who possesses a fraudulent travel or identity document only to enable his or her own entry into a State does not, by virtue of the possession of that document, commit an offence under this section. 

Section 9: Enabling illegal residence 


1) A person (the first person) commits an offence if they intentionally engage in conduct that is:

a) prohibited by sections [6, 7 or 8]; or

b) is otherwise illegal
, and

2) they engage in the conduct for the purpose of enabling a person (the second person) to remain in [insert name of State] or another State without complying with the necessary requirements for legally remaining in the State, in circumstances where:

a) the second person is not a national or permanent resident of the relevant State; and

b) the first person does the conduct in order to obtain, directly or indirectly, a financial or other material benefit.
3) Penalty: [to be added]

Section 10: Aggravated offence of enabling illegal residence

1) A person is guilty of an aggravated offence if they commit the offence of enabling illegal residence and either of the following circumstances apply: 

a) in committing the offence, the first person’s conduct:

i) results
 in the migrant concerned being subjected to inhumane or degrading treatment, including exploitation; and

ii) the first person is reckless as to the danger of inhuman or degrading treatment, including exploitation occurring, or
b) in committing the offence, the first person’s conduct:

i) endangers or is likely to endanger the life or safety of the migrant concerned; and

ii) the first person is reckless as to the danger to the life or safety of the migrant concerned.
  

2) Penalty: [to be added].

Section 11 Attempts 


1) A person who attempts to commit an offence under sections [4 - 10] is guilty of the offence of attempting to commit that offence and may be punished as if the offence attempted had been committed.
 

2) For the person to be guilty, the person’s conduct must be more than merely preparatory to the commission of the offence.  The question of whether or not the conduct is more than merely preparatory to the commission of the offence is one of fact.
 

3) A person may be found guilty even if:

a) committing the offence attempted is impossible; or

b) the person actually committed the offence attempted.

Section 12: Participating as an accomplice

1) A person is guilty of an offence if the person intentionally participates as an accomplice to an offence under this Chapter, in circumstances where the person does so in order to obtain directly or indirectly, a financial or other material benefit.

2) A person may be found guilty even if:

a) The offence is not completed;

b) Committing the offence is impossible; or

c) The person actually committed the offence.

3) Penalty: [to be added]

4) A person is guilty of an aggravated offence if they participate as an accomplice to a crime under this Chapter and any of the following circumstances apply: 

a) In committing the offence, the first person’s conduct:

i) results
 in the migrant concerned being subjected inhumane or degrading treatment, including exploitation; and

ii) the first person is reckless as to the danger of inhuman or degrading treatment, including exploitation occurring.

b) In committing the offence, the first person’s conduct:

i) endangers or is likely to endanger the life or safety of the migrant concerned; and

ii) the first person is reckless as to the danger to the life or safety of the migrant concerned.
  

5) Penalty: [to be added]

Section 13: Organizing or directing

1) A person (the first person) commits an offence if they intentionally organize or direct another person or persons to commit an offence under this Chapter in circumstances where:

a) The first person does so in order to obtain directly or indirectly, a financial or other material benefit.

2) A person may be found guilty even if:

a) the offence is not completed;

b) committing the offence is impossible; or

c) the person actually committed the offence.

3) Penalty: [to be added].

4) A person is guilty of an aggravated offence if they organise or direct offences under this Chapter and any of the following circumstances apply
: 

a) In committing the offence, the first person’s conduct:

i) results
 in the migrant concerned being subjected to inhumane or degrading treatment, including exploitation; and

ii) the first person is reckless as to the danger of inhuman or degrading treatment, including exploitation occurring.

b) In committing the offence, the first person’s conduct:

i) endangers or is likely to endanger the life or safety of the migrant concerned; and

ii) the first person is reckless as to the danger to the life or safety of the migrant concerned.
  

5) Penalty: [to be added]

Section 14: Exceptions and defences

1) A person is not liable for an offence under this Chapter
 in relation to conduct that relates only to their own illegal entry into a State of which the person is not a national or a permanent resident.

2) [A person is not liable for an offence under this Chapter
 in relation to conduct that relates only to the illegal entry of [their immediate family] into a State of which the [immediate family members] are not nationals or permanent residents.

CHAPTER 3: OFFENCES INVOLVING ORGANIZED CRIMINAL GROUPS

Section 15: Circumstantial evidence

1) For offences under this Chapter, the knowledge, intent, aim, purpose or agreement referred to each offence may be inferred from objective factual circumstances.
 

Section 16: Conspiracy

2) A person (the first person) commits an offence if they intentionally agree with one or more other persons to commit a serious crime under this law in circumstances where the first person does so in order to obtain directly or indirectly, a financial or other material benefit.

3) For a person to be convicted under this section, either:

a) conduct must be undertaken by one of the participants in furtherance of the agreement; or

b) the first person must know or intend that the commission of an offence under this law will involve an organized criminal group.

4) Penalty: [to be added].

Section 17: Participation in an organized criminal group

1) A person commits an offence if the person intentionally engages in conduct for the purpose of taking an active part in c
2) riminal activities of an organized criminal group, i
3) n circumstances where:

a)  the first person has knowledge of either the aim and general activity of the organized criminal group, or its intention to commit the crimes in question; and

b) the aim, general activity or intention of the organized criminal group is related to the commission of a serious crime under this law.

4) Penalty: [to be added]

Section 18: Supporting an organized criminal group

1) A person (the first person) commits an offence if the person intentionally engages in conduct in circumstances where:

a) the first person has knowledge of either the aim and general activity of the organized criminal group, or its intention to commit the crimes in question; and

b) the criminal aim is related to the commission of a serious crime under this law; and
c) the person knows or intends that the conduct will contribute to the achievement of the above described criminal aim.

2) The conduct engaged in for the purpose of this offence need not otherwise be illegal.

3) Penalty: [to be added].

Section 19: Aiding / abetting / organizing etc

1) A person commits an offence if they intentionally organize, direct, aid, abet, facilitate or counsel the commission of a serious crime under this law involving an organized criminal group.

2) Penalty: [to be added].

CHAPTER 4: MISCELLANEOUS

Section 20: Liability of Legal Persons
 

1) Any legal person who violates [the criminal provisions of this law / this law] shall be guilty of an offence.  Upon conviction, in addition to any other penalty provided in any other law or enactment, the legal person shall be liable to a fine and/or any of the measures listed in sub-paragraph 3 below.

2) In any criminal, civil or administrative proceedings against a legal person relating to any offence under this law, the intention, motive, purpose or knowledge of any director, servant or agent of the legal person acting within their actual or apparent authority shall be deemed to be that of the legal entity.

3) A court may order the following measures for any legal person who has been convicted of an offence under this law:

a) Dissolution [where the legal person was created to commit an offence under this Act];

b) Prohibition to exercise, directly or indirectly one or more social or professional activity [permanently] or [for a maximum period of … years];

c) [temporary] [permanent] Closure of the establishment, or one or more of the establishments, of the enterprise that was used to commit the offences in question;

d) An exclusion from public bidding  [or/and] from entitlement to public benefits or aid;

e) A [temporary] [permanent] disqualification from participation in public procurement;

f) A [temporary] [permanent] disqualification from practice of other commercial activities [and/or] from creation of another legal person;

g) Prohibition to draw cheques, except those allowing the withdrawal of funds by the drawer from the drawee or certified cheques, and the prohibition to use payment cards, for a maximum period of … years;

h) Publicising the decision;

i) Freezing and/or confiscation of assets

j) [Any other non-custodial measures as appropriate].

4) The provisions of this section shall be without prejudice to the criminal liability of natural persons who have violated the criminal provisions of this law.

Section 21: Duty of, and offence by, commercial carriers

1) Any [commercial carrier] [person who engages in the transportation of goods or people for commercial gain] who fails to verify that every passenger possesses the identity and/or travel documents required to enter the destination State and any transit State, commits an offence and is liable to a fine of [to be added].

2) Any [commercial carrier] [person who engages in the transportation of goods or people for commercial gain] who fails to report to the competent authorities that a person has attempted to or has travelled on that carrier without the identity and legal/travel documents required to enter the destination State or any transit State with knowledge or in reckless disregard of the fact that the person was a smuggled migrant, commits an offence and [in addition to any other penalty provided in any other law or enactment] is liable to a fine [to be added] 

3) A [commercial carrier] [person who engages in the transportation of goods or people for commercial gain] is not guilty of an offence under this sub-section (2) if:

a) There were reasonable grounds to believe that the documents that the transported person has, are the travel documents required for lawful entry in [name of State];

b) The transported person possessed the lawful travel documents when boarded, or last boarded the means of transport to travel to [name of State];

c) The entry into [name of State] occurred only because of circumstances beyond the control of the [commercial carrier] [person who engages in the transportation of goods or people for commercial gain].

Section 22: Delegation 

1) The [insert appropriate Minister] and any other person on whom any power is conferred by this Act may, either generally or as otherwise provided by the instrument of delegation, delegate to any person all or any of his or her powers under this Act, except this power of delegation. 

CHAPTER 5: COOPERATION REGARDING SMUGGLING OF MIGRANTS AT SEA

Section 23: Extended jurisdiction of this Chapter

1) In addition to the jurisdiction provided for by section 3, this chapter also applies to conduct engaged outside [insert name of State] on a vessel
 reasonably suspected of being engaged, directly or indirectly
, in the smuggling of migrants by sea where the vessel is: 

a) claiming registry of [insert name of State];  
b) without nationality
; 
c)   though flying a foreign flag or refusing to show a flag, is in reality of the nationality of the State concerned; or
d) registered in or having the nationality of a Convention State other than [insert name of State].
Section 24: Designation of competent national authority

1) The [relevant Minister] must designate in writing an authority or authorities to, for the purpose of giving effect to [insert name of State’s] obligations referred to in section 1 of this law:

a) Receive and respond to requests for information to assist in determining the ownership of a vessels.

b) Receive and respond to requests for assistance, including requests for authorisation to take appropriate measures.

c) Provide authorisation to take appropriate measures.

d) Make and / or transmit requests for assistance or authorisation to other Convention States.

Section 25: Designation of authorized officers 

1) The [insert appropriate Minister] may in writing designate any [police officer] [customs officer] [any other person or class of persons] to be an authorized officer for purposes relating to the exercise of powers under this Chapter.


1) 
Section 26: Conditions and limitations on the exercise of special enforcement powers by authorized officers    

1) The powers conferred on authorized officers in this Chapter shall be exercisable in relation to any vessel described in section [23] for the purposes of detecting and taking appropriate action in respect of the smuggling of migrants by sea.

2) Those powers shall not be exercised outside the seaward limits of the territorial sea
 of [name of State] except with the authority of [appropriate Minister] and he or she shall not give such authority unless satisfied that: 

a) In the case of a vessel of a Convention State, that State: 

i) requested assistance of [name of State] for the purposes of detecting or preventing the smuggling of migrants and taking appropriate action; or 

ii) authorized [name of State] to act for that purpose: or 

b) in the case of a vessel of no nationality or assimilated to a vessel of no nationality, it is appropriate to do so.

3) The [relevant Minister] shall impose such conditions or limitations on the exercise of the powers: 

a) in a case to which subsection (2)(a) applies, as may be necessary to give effect to any conditions or limitations imposed by that State; and 

b) in any other case, as may be appropriate. 

4) The [relevant Minister] may, either on his or her own initiative or in response to a request from a Convention State, authorize a Convention State to exercise, in relation to a [insert name of State] vessel, powers corresponding to those conferred on authorized officers under this Chapter but subject to such conditions or limitations, if any, as he or she may impose. 

5) Subsection (4) is without prejudice to any agreement made, or which may be made, on behalf of [insert name of State] whereby [insert name of State] undertakes not to object to the exercise of any other State in relation to a [insert name of State] vessel of powers corresponding to those conferred on authorized officers under this Chapter. 

6) The powers conferred on authorized officers under this Chapter shall not be exercised in the territorial sea of any State other than [insert name of State] without the authority of [relevant Minister], who shall not give such authority unless that State has consented to the exercise of those powers. 

Section 27: Power to stop, board, divert and detain
 

1) For the purpose of this Chapter, an authorized officer may stop a vessel, board it and, if the officer thinks it necessary for the exercise of his or her functions, require it to be taken to a port in [insert name of State] and detain it there. 

2) Where an authorized officer is exercising his or her powers with the authority of [relevant Minister] pursuant to section 26, the officer may require the vessel to be taken to a port in the Convention State in question or, if that State has so requested, in any other State willing to receive it. 

3) For any of those purposes, the officer may require the master or any member of the crew to take such action as may be necessary. 

4) If an authorized officer detains a vessel, he or she shall serve on the master a notice in writing stating that it is to be detained until the notice is withdrawn by the service on the master of a further notice in writing signed by the authorized officer. 

5) Notwithstanding any law to the contrary, where an authorized officer has seized any thing in the exercise of his or her powers under this Chapter, the thing may be brought into [insert name of State] and dealt with in accordance with this law or [insert names of relevant laws on money-laundering and proceeds of crime].  

Section 28: Power to search and obtain information  

1) In the performance of his or her functions under this Chapter, an authorized officer may:
a) search the vessel, anyone on it, and anything on it including its cargo. 

b) require any person on the vessel to give information concerning him or herself or anything on the vessel. 

2) Without prejudice to the generality of those powers, an authorized officer may: 

a) open any container; 

b) take photographs or samples for the purpose of biometric tests
 of any person on the vessel; 

c) require the production of documents, books or records relating to the vessel or anything or any person on it; 

d) make photographs or copies of anything whose production he or she has power to require.

Section 29: Powers in respect of suspected offence  

1) In the performance of his or her functions under this Chapter, if an authorized officer has reasonable grounds to suspect that a vessel is engaged in the smuggling of migrants by sea, he or she may: 

a) arrest without warrant anyone whom he or she has reasonable grounds to suspect is guilty of an offence; and 

b) seize and detain anything found in the vessel which appears to him or her to be evidence of the offence. 

Section 30: Assistance   

1) An authorized officer may take with him or her to assist in the exercise of powers conferred under this Chapter; 

a) any other person; and

b) any equipment or materials. 

2) A person whom an authorized officer takes to assist, may perform any of the officer’s functions, but only under the officer’s supervision. 

Section 31: Use of reasonable force 

1) An authorized officer may use reasonable force, if necessary, in the performance of his or her functions. 

Section 32: Evidence of authority 

1) An authorized officer shall, if required, produce evidence of his or her authority. 

Section 33: Safeguards

1) Nothing in this law prevents any authorised officer or any other person taking measures necessary to relieve imminent danger to the lives of persons at sea.
 
2) When taking measures against a vessel in accordance with this Chapter an authorized officer and any person referred to in section [30] is to take all reasonable steps to:

a) ensure the safety and humane treatment of the persons on board;

b) take due account of the need not to endanger the security of the vessel or its cargo;

c) take due account of the need not to prejudice the commercial or legal interests of the flag State or any other interested State; and

d) ensure, within available means, that any measure taken with regard to the vessel is environmentally sound.

3) Any measure taken at sea pursuant to this Chapter shall be carried out only by warships or military aircraft, or by other ships or aircraft [including Customs, coastguard and police vessels], clearly marked and identifiable as being on government service and authorized to that effect.

Section 34: Protection of officers 

1) An authorized officer [and any person referred to in section [30]] shall not be liable in any civil or criminal proceedings for anything done in the purported performance of his or her functions under this Division if the [name of Court] is satisfied that the act was done with due diligence and in good faith and that there were reasonable grounds for doing it.
 

Section 35: Offences involving obstruction of authorized officers
 

1) A person commits an offence if he or she: 

a) intentionally obstructs an authorized officer in the performance of any of his or her functions under this Chapter; 

b) fails without reasonable excuse to comply with the requirement made by an authorized officer in the performance of those functions; or 

c) in purporting to give information required by an authorized officer for the performance of those functions: 

i) makes a statement he or she knows to be false in a material particular, or recklessly makes a statement which is false in a material particular; or 

ii) intentionally fails to disclose any material particular. 

2) Penalty: [to be added].

Section 36: Compensation

1) The owner of a vessel is entitled to [reasonable] compensation for loss or damage sustained as a result of actions taken, or purportedly taken, by an authorized officer under this Chapter provided:

a) The vessel was not engaged in the smuggling of migrants or other offences under this law;

b) [No person on the vessel was engaged in the smuggling of migrants or other offences under this law]; and
c) The vessel [or any person on the vessel] has not committed any act that would justify the measures taken.

CHAPTER 6: PREVENTION, COOPERATION AND OTHER MEASURES

Section 37: Designation of agency or agencies 
1) The [insert relevant Minister] shall designate in writing [an agency or agencies] to perform the functions described in this Chapter.

Section 38: Functions of designated agency or agencies

1) The Minister shall ensure that it is a function of the designated [agency or agencies] to:

a) facilitate without undue or unreasonable delay the return to [insert name of State] of smuggled migrants who are nationals of [insert name of State] or have the right of permanent residence in [insert name of State] at the time of return;

b) facilitate [consideration of] the return of smuggled migrants, who were nationals of [insert name of State] or had the right of permanent residence in [insert name of State] at the time of entry into the receiving State, in accordance with [insert relevant domestic laws];

c) at the request of the appropriate authority or representative of another State, verify without undue or unreasonable delay whether a person who has been the object of smuggling of migrants is a national or has the right of permanent residence in [insert name of State];

d) at the request of the appropriate authority or representative of another State, verify within a reasonable time the legitimacy and validity of travel or identity documents issued or purported to have been issued in the name of [insert name of State] and suspected of being used for the purposes of smuggling of migrants;
 and

e) at the request of the appropriate authority or representative of another State, facilitate the issue of documents or other authorisation as necessary to enable smuggled migrants, who are either nationals of [insert name of State] or who have a right of permanent residence in [insert name of State], to travel and re-enter [insert name of State];

2) In performing its functions, the designated [agency or agencies]:

a) may cooperate with relevant international organizations;

b) shall comply with any other relevant laws.
Section 39: Protection of rights of smuggled migrants

2) In performing the functions described in section [38], the designated [agency or agencies]:

a) shall take appropriate measures to ensure that [any planned or actual] return of smuggled migrants occurs in an orderly manner and with due regard for the safety and dignity of the persons involved;

b) shall take appropriate measures to ensure that [any planned or actual] return of smuggled migrants is consistent with international human rights standards, including non-refoulement, the right to life, the prohibition on torture and other forms of cruel, inhuman or degrading treatment or punishment, and where children are involved, the best interests of the child.

Section 40: Protection of existing arrangements

1) Nothing in this Chapter prejudices:

a) any rights afforded to persons who have been the object of any offence related to smuggling of migrants under any other law; or

b) any obligations entered into under any applicable treaty, bilateral or multilateral, or any other applicable operational agreement that governs, in whole or in part, the return of persons who have been the object of any offence related to smuggling of migrants.

Consequential amendments to other laws 

If necessary extend application of existing criminal law offences, particularly those relating to violent crimes, to ensure that they protect smuggled migrants who are victims of crime in the territory of [name of State].

Consider amending visa laws to permit the denial of entry or revocation of visas of persons implicated in the commission of offences established under this law.

Ensure there are existing laws to criminalize the unlawful creation, issuance and use of travel or identity documents issued by or on behalf of the State. 

Ensure laws regarding travel documents are sufficient to ensure their quality, integrity and security.  In particular, to ensure travel documents are of sufficient quality that they cannot be altered or misused; and to ensure their security to ensure they are not unlawfully issues.

Ensure laws include provision for all smuggled migrants to be informed of their rights to communicate with consular officials. 
  

Notes and comments for further discussion

Meaning of "inhuman and degrading treatment, including exploitation"

There is no clear view expressed in either the Interpretative Notes or the Legislative Guide about the meaning of "inhuman and degrading treatment, including exploitation".  

I have left this section in the definitions section blank for further discussion. 

Looking at national laws, some State, such as Austria and Belgium, appear to take a wide view of the meaning of "exploitation" so as to include, for example, "taking advantage of vulnerability" for economic reasons.  Other State, such as Australia, and participants in the development of the Bali Process Model Law, have equated "exploitation" under the SoM Protocol to "exploitation" as defined in the TIP Protocol.   

The meaning of this phrase is an issue that will need to be further discussed and developed.

Obligations in SoM Protocol which may require policy or procedural responses rather than legislation

There are various obligations in the SoM Protocol that are probably best dealt with by policy and procedure, rather than legislation.  It might be possible to include a "checklist "for these items, for example:

· In relation to smuggling of migrants by sea, there is a need to ensure that: the competent national authority can request assistance where “reasonable grounds to suspect engaged in smuggling of migrants” (Article 8(1) of SoM Protocol); and that a process is in place for ensuring information is provided to flag States about results of measures taken against vessels at sea, as noted in Article 7(3) SoM Protocol.

· Ensuring policies, procedures and programs give effect to Information sharing obligations, in Article 10 SoM Protocol; and technical assistance and training, and activities to increase public awareness, Article 14 and 15.
· Border measures, Article 11(1). For example, at the 1st Expert Working Group meeting, it was noted that the European Union has implemented the concept of 'Integrated Border Management' (see EU Council Conclusions of 4-5 December 2006 on Integrated Border Management (2768th Justice and Home Affairs Council meeting, Brussels).  This is a concept consisting of the various dimensions including: border control (checks and surveillance) including relevant risk analysis and crime intelligence; detection and investigation of cross border crime in coordination with all competent law enforcement authorities; a four-tier access control model (measures in third State, cooperation with neighbouring States, border control, control measures within the area of free movement, including return); inter-agency cooperation for border management (border guards, customs, police, national security and other relevant authorities) and international cooperation; and coordination and coherence of the activities of Member States and Institutions and other bodies of the Community and the Union.
Human rights

This current draft does not include a specific statement with respect to preserving or protecting the human rights of smuggled migrants.  As noted in the Legislative Guide (paragraph 74, page 366), "Assuming national conformity with the basic pre-existing rights and the instruments in which they are established, none of the requirements to protect and preserve the human rights of migrants and illegal residents should raise legislative issues, although they should be carefully considered in developing administrative procedures and the training of officials."  However, as further noted in the Legislative Guide, "Where a State is not already in conformity with the pre-existing standards, they may have to be established to the extent necessary to conform to the Protocol."  

Given this situation, it would appear that either a draft section could be developed for inclusion as an "option where relevant" in the draft; or it could be added as an item to the "checklist" of issues to check.

Circumstances of aggravation

This draft includes the circumstances of aggravation specifically noted in the SoM Protocol in Article 6(3).  However, at the 1st Expert Working Group meeting, participants noted a number of other possible circumstances of aggravation including the following:

· Where a large number of smuggled migrants are involved.

· Poor conditions of travel (very hot or very cold, unsafe sea conditions)

· People being transported in containers where human beings should not be (eg: inside a shipping container, under the chasis of a truck).

· Life, transport, housing and work inconsistent with human dignity.

· Involvement of organized crime.

· Abuse of power (baggage handler; others permitted airside etc)

· Where the migrants are minors.

· Offence committed by a public official.

· Abuse of authority.

· Involvement of a criminal organization.

· Where there is a high profit.

· Use of violence against migrants.

· Where other forms of criminality involved (eg: transporting guns or drugs)

· Where other offences committed against the migrants (eg: sexual offences).

· Use of violence, threats / intimidation against smuggled migrants or their family.

· Abuse of situation of superiority against the migrant; or where the migrant is in a position of vulnerability.

· Using children as accomplices / participants in the criminal conduct.
� If needed, some States may want to specify that offences created under this law are to be considered offences under UNTOC, per Article 1(3) SoM Protocol. As noted in the Legislative Guide, States Parties are obliged to take a range of measures with regard to the offences established in accordance with the Protocol, to implement the obligations that arise as a result of the parent Convention, that are not addressed indealt with in addition to this Model Law.  Key issues obligations under UNTOC include the need to addressrelate to: laundering of proceeds of smuggling of migrantsmoney laundering; facilitation of the tracing, freezing and confiscation of proceeds and instrumentalities of these crimes; ensuring availability of extradition and mutual legal assistance for these crimes; special investigative techniques; ensuring there is an offence ofcriminalization of obstruction of justice when carried out in relation to offences established in accordance with the SoM Protocol; protection for victims and witnesses; cooperation of offenders; law enforcement cooperation (training and technical assistance).  These are detailed on pages 352-355 of the Legislative Guide (paragraph 60).


� Article 2, SoM Protocol.


� The interpretative notes on article 2 of UNTOC note that ‘“the words “in order to obtain, directly or indirectly, a financial or other material benefit” should be understood broadly, to include, for example, crimes in which the predominant motivation may be sexual gratification, such as the receipt or trade of materials by members of child pornography rings, the trading of children by members of child pornography rings, the trading of children by members of paedophile rings or cost-sharing among ring members.’” (cited on page 17 of the Travaux).


� Note the term “State” has been used throughout.  This could be changed to “country” if required (for example, in countries with Federal systems).


� Article 3(c) SoM Protocol.  The interpretative notes on article 3 of the Protocol noted that “The words “false made or altered” should be interpreted as including not only the creation of false documents, but also the alteration of legitimate documents and the filling in of stolen blank documents.  Furthermore, the intention was to include both documents that had been forged and genuine documents that had been validly issued but were being used by a person other than the lawful holder.” (cited on page 469 of the Travaux).


� Article 3(b) SoM Protocol.  At 1st EWG, several participants asked if "entry" covers transit.  It probably does not where transit is legal.  However, the people smuggling offences are broad enough to cover preparatory activities such as transit.  For example, the substantive offence of smuggling of migrants can, on the current draft, be made out even if the smuggling was not completed or was not successful.  


� Article 6 SoM Protocol requires States Parties to include as circumstances of aggravation, circumstances that "entail inhuman or degrading treatment, including for exploitation of such migrants".  The Interpretative Notes state on this provide that "… the words "inhuman or degrading treatment… were intended, without prejudice to the scope and application of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations Convention against Transnational Organize Crime, to include certain forms of exploitation."  See also notes on this issue at the end of this document.


� If the offences under this Act are all “serious crimes”, the word “including” would need to be used here instead of “or”.  If so, this provision would read … “serious crime, including the offences under this Act”.


� Article 2(a) UNTOC.


� Article 2(d) UNTOC.


� Article 2(e) UNTOC.


� The interpretative notes on article 3 of the SoM Protocol note that “The reference to “a financial or other material benefit” as an element of the definition in subparagraph (a) was included in order to emphasize that the intention was to include the activities of organized criminal groups acting for profit, but to exclude the activities of those who provided support to migrants for humanitarian reasons or on the basis of close family ties.  It was not the intention of the Protocol to criminalize the activities of family members or support groups such as religious and non-government organizations.” (cited on page 469 of the Travaux).


� I have used the term “State” here.  However, note that the Protocol actually refers to illegal entry to another “State Party”, which is potentially far narrower.


� Article 3(a) SoM Protocol.


� Article 2(b) UNTOC.


� Article 2(c) UNTOC. The interpretative notes on article 2 of UNTOC note that “The term “structured group” is to be used in a broad sense so as to include both groups with hierarchical or other elaborate structures and non-hierarchical groups where the roles of the members of the group need not be formally defined.” (cited on page 17 of the Travaux).


� Article 3(d) SoM Protocol.


� Article 15 of UNTOC, which refers to jurisdiction, is stated to apply to offences under Articles 5, 6, 8 and 23 of the Convention.  However, Article 1, SoM Protocol also provides that the provisions of the Convention shall apply mutatis mutandis to this Protocol, unless otherwise provided herein.  Accordingly, I have read Article 15 as applying to all of the offences established under the SoM Protocol.  This appears to be the approach taken by the drafters of the Model Law on Trafficking.


� The words “wholly or partly” are not found in UNTOC.  However, this may be useful if, for example, an organised criminal group is operating across several different countries, only one of which is within national jurisdiction.


� Article 15(1)(a) UNTOC.


� Article 15(1)(b) UNTOC.


� This subsection is discretionary, in accordance with Article 15(2) UNTOC.


� Inclusion of this section is discretionary, in accordance with Article 15(2) of UNTOC.


� Article 15(2)(b) UNTOC.


� Article 15(2)(b) UNTOC.


� Article 15(2)(a) UNTOC.


� Article 15(2)(c)(i) and (ii) UNTOC.


� Article 6(1)(a) SoM Protocol.  Note that the definition of “smuggling of migrants” includes the requirement regarding “financial or other material benefit”.


� Note: under some legal systems, this will constitute an attempt.  It may be important to make it very clear that “smuggling of migrants” can occur, even when the crime has not been completed.  For example, the Captain of a ship that is intercepted just outside territorial waters with a shipload of smuggled migrants has still committed a crime, even if the migrants never got to the intended destination.  It might be useful to make this same point in relation to the other SoM offence provisions?


� The treaty uses the word “entail” which means “to bring on or involve by necessity or consequence”.  The Legislative Guide para.46: refers to “offences that involve” the aggravating circumstances (p.346 LG).  The word “result” has been used here to try to capture these requirements.


� In many legal systems, it will be sufficient to refer to the "lower" standard of knowledge.  However, if preferred, we can adjust throughout to read "knows or is reckless as to"… This is repeated in several locations throughout the document.


� Article 6(3) SoM Protocol.


� Article 6(1)(b)(i) SoM Protocol.


� The treaty uses the word “entail” which means “to bring on or involve by necessity or consequence”.  The Legislative Guide para.46: refers to “offences that involve” the aggravating circumstances (p.346 LG).  The word “result” has been used here to try to capture these requirements.


� Article 6(3) SoM Protocol.


� Because of the broad definition of a “fraudulent travel or identity document”, this offence could potentially be used in situations where one person gives their (validly obtained) travel document to another person to use, for financial or material benefit.


� Article 6(1)(b)(ii) SoM Protocol.  In accordance with Article 6(3), there is no aggravated offence for this provision.


� The Interpretative Notes on Article 6 of the SoM Protocol note that “[Article 6(1)(b)] was adopted on the understanding that subparagraph (ii) would only apply when the possession in question was for the purpose of smuggling migrants as set forth in subparagraph (a).  Thus, a migrant who possessed a fraudulent document to enable his or her own smuggling would not be included.” (see page 489 of Travaux.)  Note: this subsection may be redundant, given the general defence / exemption in section 14 of this Model Law.


� Article 6(1)(c) SoM Protocol.


� Article 6(1)(c) SoM Protocol.


� The Interpretative Notes for Article 6 noted that “The words “any other illegal means” in [Article 6(1)(c)] refer to illegal means as defined under domestic law.” (see page 489 of Travaux.)


� The treaty uses the word “entail” which means “to bring on or involve by necessity or consequence”.  The Legislative Guide para.46: refers to “offences that involve” the aggravating circumstances (p.346 LG).  The word “result” has been used here to try to capture these requirements.


� Article 6(3) SoM Protocol.


� Adoption of this section is subject to the basic concepts of the national legal system, as per Article 6(2).


� Article 6(2)(a) SoM Protocol.  Note: the language used here is more detailed than the treatment of attempts under the Model Trafficking law.


� Whether or not this caveat / limitation is required will depend on the national legal system.  Some States may need to specify that some act must have occurred.


� This may be relevant if, for example, it is not known if the offence was successful. Eg: you can't find the migrants.


� Article 6(2)(b) SoM Protocol.


� This may be relevant if, for example, it is not known if the offence was successful. For example, the authorities cannot find the migrants they think were smuggled so they have no way of conclusively knowing if the smuggling succeeded or not.


� The treaty uses the word “entail” which means “to bring on or involve by necessity or consequence”.  The Legislative Guide para.46: refers to “offences that involve” the aggravating circumstances (p.346 Legislative Guide).  The word “result” has been used here to try to capture these requirements.


� Article 6(3) SoM Protocol.


� Article 6(2)(c) SoM Protocol.


� This may be relevant if, for example, it is not known if the offence was successful. Eg: you cant find the migrants.


� Adoption of this subsection is subject to the basic concepts of the national legal system.


� The treaty uses the word “entail” which means “to bring on or involve by necessity or consequence”.  The Legislative Guide para.46: refers to “offences that involve” the aggravating circumstances (p.346 LG).  The word “result” has been used here to try to capture these requirements.


� Article 6(3) SoM Protocol.


� Article 5 SoM Protocol:  migrants shall not become liable to criminal prosecution for the fact of having been the object of conduct set forth in Article 6.  That is, they are the object of: smuggling of migrants; producing fraudulent travel / identity documents; procuring, producing or providing such documents; enabling illegal residence; or attempts, accomplices; organising or directing any of these offences].  Note that no separate defence of “humanitarian” smuggling has been included because such activities are not “for financial or material benefit” so fall outside the definition.


� Article 5 SoM Protocol provides that migrants shall not become liable to criminal prosecution for the fact of having been the object of conduct set forth in Article 6.  Does I have read this to mean that the exemption specified in Article 5 SoM Protocol does not extend to the conspiracy / organised crime offences established by Article 5 of UNTOis exCemption apply to the UNTOC conspiracy offences? Possibly not.


� The interpretative notes on article 3 of the SoM Protocol note that “The reference to “a financial or other material benefit” as an element of the definition in[of smuggling of migrants] subparagraph (a) was included in order to emphasize that the intention was to include the activities of organized criminal groups acting for profit, but to exclude the activities of those who provided support to migrants for humanitarian reasons or on the basis of close family ties.  It was not the intention of the Protocol to criminalize the activities of family members or support groups such as religious and non-government organizations.” (cited on page 469 of the Travaux).


� Does this exemption apply to the UNTOC conspiracy offences? Possibly not.


� If the exception is to be extended like this a definition of “immediate family” will be required.  


� This Chapter is included to give effect to Article 5 UNTOC.  There is an issue of whether or not it is needed, given this may be picked up by a later Model Law on UNTOC.


� This is required by Article 5(1)(2) UNTOC for the organised crime offences.  This provision may not be needed in all legal systems, particularly if this is already clear from existing legal frameworks.  Reference: Legislative Guide page 24, paragraph 65 and 67: which says that “If the evidence laws of a country do not permit such circumstantial evidence to be used to establish such mental state, it must revise its laws to conform to the requirements of this paragraph [Article 5(2) UNTOC]”.  Note, however, it would also make sense to apply this principle to all of the offences under this law.  If this approach is preferred, this provision could be moved to ‘Chapter 4: Miscellaneous’ in this Model Law.


� This provision is intended to implement Article 5(1)(a)(i) UNTOC in so far as it relates to the smuggling of migrants offences.  Note that UNTOC provides for either or both of Article 5(1)(a)(i) or (ii) to be implemented. 


� This sub-section is included for countries where either an “act” or “involvement of organised criminal group” is required by national law.  It will not be needed in all countries.  For UNTOC where such a provision is needed States are required to ensure that it covers ALL serious crimes involving organized criminal groups.  Also, State parties are required to inform the Secretary-General at the time of signature or deposit of instrument of ratification – Article 5(3)UNTOC. 


�  This provision is intended to implement Article 5(1)(a)(ii)(a) of UNTOC.  This is intended to cover, for example, the members of an organized criminal group who are preparing a smuggling of migrants venture.  Note: this may operate as an alternative to “conspiracy” offence in those legal systems that do not have conspiracy offences. 


� This is intended to implement Article 5(1)(a)(ii)(b) UNTOC.  This includes, for example, someone who rents a property or a hotel room, or providing a bookkeeping service, to an organised criminal group, in circumstances where they know that this (otherwise not illegal activity) is supporting the activities of the organized criminal group.


� Subsection c is only necessary if the intention is to limit this provision to SOM related conduct.


� Article 5(1)(b) UNTOC.


� This offence would ensure, for example, liability of leaders of criminal organizations who give the orders but do not engage in the commission of the actual crimes themselves.  Legislative Guide page 25, paragraph 66.  Note that the drafting here is limited to SOM related serious crimes


� For consistency, this is based on the equivalent provision included in the Model Law on Trafficking in Persons.


� For consistency, this is based on the equivalent provision included in the Model Law on Trafficking in Persons. See Article 11(3) SoM Protocol.


� This Chapter is modelled heavily on the UNDCP Model Drug Abuse Bill 2000 ("Model Drug Abuse Bill"), drafted to assist implementation of international drug control conventions.  Articles 7 – 9 of the SoM Protocol are closely based on Article 17 of the UN Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988. 


� The Model Drug Abuse Bill uses the word "ship".  In accordance with the terminology used in the SoM Protocol, I have replaced this “ship” with "vessel" throughout, which has a narrower meaning as described in the definitions section.


� Interpretative Note to Article 8 SoM Protocol notes that: “engaged in” the smuggling of migrants is to be interpreted broadly.  For example, should include mother-ships that are apprehended after the migrants have been transferred to smaller vessels for landing; or ships simply carrying smuggled migrants.  See page 506 Travaux.


� Article 8(7) SoM Protocol.


� There does not appear to be an equivalent provision establishing the Competent National Authority in the Model Drug Abuse Bill.  Query if required here? If we do include in this Model Law, do we also need to note that “Despite any other law” (for example of privacy), the CNA can share information about registry details etc?


� Article 8(4) and Article 8(6) of the SoM Protocol.  Note States Parties have an obligation under Article 8(6) SoM Protocol to notify the Secretary-General of the United Nations about the designated authority, so that this can be conveyed to all other States Parties.


� Article 9(3) of SoM Protocol.  This The language used here, “seaward limits of the territorial sea”, is drawn drawn directly from the Model Law on Drug Abuse.  Note however that Article 8(2) SoM Protocol refers to vessels “exercising freedom of navigation in accordance with international law”. 


� The Model law on Drug Abuse uses the language of “divert and detain” even though these words are not in the 1988 Convention.  This Convention has the same language as the SoM Protocol re. powers of stop, search etc.  Compare Article 17(3) and (4) 1988 Convention with Article 8(2) SoM Protocol.


� The Model Law on Drug Abuse refers to tests of things (eg: drugs).  I have adjusted the language to try to accommodate the reality that any 'tests' required will likely involve human beings and not substances.  Relevant tests might include, for example, taking of fingerprints or photographs to establish the identity of persons on board a vessel.


� This is intended to ensure consistency with international law of the sea.  This is also consistent with Article 16(3) and 8(5) of SoM Protocol.


� Article 9(1)(a)-(d) SoM Protocol.  Note, there appears to be no equivalent in the Model Drug Abuse law that could be drawn upon.  For discussion: does there need to be a penalty for non-compliance?  Perhaps this would be dealt with through diplomatic channels? Issue for discussion: Does there need to be a penalty for non-compliance with this section?


� Article 9(4) SOM Protocol.


� This is retained for consistency with the Model Law on Drug Abuse implementing the 1988 Drug Convention.  This intersects with section 30 in the current Model Law on SoM on Safeguards.  For example, in considering whether the authorised officer acted with due diligence and in good faith, a court may have regard to whether or not the officer: took reasonable steps to ensure safe and humane treatment, etc.  I have also added a reference to “persons assisting” the authorised officer.  This was not in the Model Law on Drug Abuse but it seems necessary.


� This is retained for consistency with the Model Law on Drug Abuse, see section 96, implementing the 1988 Drug Convention.  Also see Article 23 of UNTOC.


� Article 9(2) SoM Protocol.  Cross reference to existing section 23(1) in this Model Law limits exercise of powers to purpose of detecting / taking appropriate action re smuggling of migrants by sea.


� Article 9(2) refers to compensation when “grounds for measures taken … prove to be unfounded… provided that the vessel has not committed any act justifying the measures taken”.  For example, a vessel that was knowingly anchored near a mother ship may, by this action, have given reasonable grounds to suspect they were involved in the activities of that mother ship, even if this proved to be incorrect.  For As a further example, a vessel that failed to stop when requested to do so by an authorized officer without a reasonable excuse would also forfeit any entitlement to compensation.


� Article 18(1) SoM Protocol. This provision is mandatory.


� Article 18(2) SoM Protocol.  States are only required to consider the possibility of facilitating and accepting such returns in accordance with domestic law.


� Article 18(3) SoM Protocol.


� Article 13 SoM Protocol.


� Article 18(4) SoM Protocol.  This provision is mandatory.  However, as there may be pre-existing complex laws on the issue of passports and other travel documents, drafters will need to consider how this provision intersects with existing domestic laws.


� Article 18(6) SoM Protocol.


� Article 16(1) and 16(4), Article 18(5) SoM Protocol.


� Article 16 (2) SoM Protocol.  Application of existing criminal laws, particularly those relating to violent crimes, is intended to give effect to Article 16(2) requirement to afford protection against violence that may be inflicted upon a person b reason of a person being the object of SOM. 


� Article 11(5) SoM Protocol


� Article 12(2) SoM Protocol


� Article 16(5) SoM Protocol.
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